
Baker v. City of New York

269 N. Y.S. 2d 515.

Facts:  A woman [wife] with a protective order forbidding her husband from striking, molesting, threatening, or annoying her, called the local police to receive aid when her husband created a disturbance at the family home.  The police officer refused to take action even though she showed him the certificate of the order of protection.  Soon after, husband and wife were summoned to court and the wife was told that the husband could not come due to illness.  However, the wife observed her husband entering the building.  The wife asked to wait in a different room for the meeting, as she was afraid to wait in the waiting room with her husband.  Her request was refused by the officer of the court and soon after the husband shot his wife while waiting in the office.

Issue:  Was city responsible for the wounds acquired by the gunshot?

Answer:  Yes.

Reasons:  The police officers originally ignored the domestic violence petition the wife presented them.  Secondly, the court officer did not allow the wife to sit in another room protected from her husband even though she admitted her fears of him to the officer.

Nearing v. Weaver

670 P.2d 137 (Or. 1983)

Facts:  Henrietta Nearing was separated from her husband when he entered her home without permission and struck her.  She reported this to the police causing her husband to be arrested and charged with assault.  The next day the circuit court issued an order restraining her husband from molesting plaintiff or entering the family home.  Mrs. Nearing tried to get her husband arrested for violating the order, but to no avail.  The complaint alleges the defendant officer’s knowledge of the relevant facts.  It further alleges that as a proximate result of their failure and refusal to arrest the husband, Henrietta has suffered severe emotional distress and physical injuries.  The complaint further described that the children have suffered acute emotional distress, have been upset, have had difficulty sleeping and have suffered psychological impairment.  Defendants denied the allegations and pleaded affirmative defenses of immunity and discretion.

Issue:  Can plaintiff be rewarded for emotional and psychological distress?  Can the defendants plead affirmative defenses of immunity and discretion?

Answer:  Yes.   No.

The court recognized common law liability for psychic injury alone when defendants conduct was either intentional or equivalently reckless of another’s feelings in a responsible relationship, or when it infringed some legally protected interest apart from causing the claimed stress, even when only negligently.

Defendants’ ague that an officer’s determination of probable cause to believe that a violation has occurred is a discretionary function or duty immune from liability.  This claim is answered by McBride v. Magnuson, 282 OR. 433, 578 P.2d 1259 (1978).  In that case a police officer claimed immunity for her decision to take child into custody and to make a report of child abuse.  This court held that an officer or employee is not engaged in a discretionary function or duty whenever he or she must evaluate and act upon a factual judgment.  Discretion, we stated, exists only insofar as an officer has been delegated responsibility for value judgments and policy choices among competing goals and priorities. [We believe] that no peace officer shall be held criminally or civilly liable for making an arrest provided he acts in good faith and without malice.  That section provides immunity for making good faith arrests, not failing to do so.

Dudosh v. City of Allentown

665 F.Supp. 381 (E.D.Pa. 1987)

Facts:  Following a two and on(half-year relationship, which resulted in physical abuse, Kathleen Dudosh obtained a “Protection-from-Abuse” (PFA) order against her former boyfriend, Richard Miller.  During their relationship, Miller had beaten Dudosh several times which resulted in hospital stays.  In addition, Miller also threatened to kill Dudosh on several occasions.  Following the issuance of the PFA, Dudosh had to call the police several times to have Miller removed.  Upon arrival, the police would never arrest Miller even though arrest was the remedy provided for in the PFA.  On the day in question, Dudosh contacted the police and requested they accompany her to her apartment.  A neighbor [had] informed Dudosh that Miller had entered her apartment thorough a window while she was out of the building.  Two members of the Allentown police department responded to Dudosh’s call.  Upon arriving at the apartment’s entrance, Dudosh unlocked the door.  The door was swung open and Miller entered the doorway and fired a single shotgun blast into the chest of Dudosh.  Miller then committed suicide by firing the same shotgun with which he had killed Dudosh into his own chest.  

Dudosh’s estate administrator filed a complaint based on three legal theories.  

The plaintiff first asserts that the police department deprived Dudosh of her constitutional rights und the Due Clause of the Fourteenth Amendment.  He next contends that the police department deprived the decedent of her constitutional rights under the Equal Protection under the Clause of the Fourteenth Amendment.  The plaintiff’s final theory is contained in pendent state law claims in which he asserts that the individual defendants should be held liable for Dudosh’s death because they intentionally, willfully, and wantonly failed to protect the decedent because of her sex such that their actions constituted actual malice or willful misconduct on their part.

Issue:  Where Dudosh’s Due Process rights deprived?  Where Dudosh’s Equal Protection rights deprived?  Was Dudosh discriminated against because she was a woman involved in domestic violence?

Answer:  Yes.  Yes.  Yes.

Reasons:  Dudosh had a “special relationship” with the Allentown police because of her PFA order.  The Allentown police department denied Dudosh Due Process and Equal Protection rights that she deserved associated with the PFA order.  The evidence that the police had failed to protect Dudosh further demonstrated this denial of rights.  The court also found a denial of protection on the basis that she was a woman and on a separate basis she was a victim of domestic abuse.

Balisteri v. Pacifica Police Department

855 F.2d 1421 (1988)

Facts:  From February 1982 to1985, Mrs. Balisteri was harassed and injured by her husband.  At one time Balisteri was injured seriously enough to require treatment for the injuries to her nose, mouth, eyes, teeth, and abdomen.  In November 1982, Mrs. Balisteri obtained a restraining order that enjoined her former husband from “harassing, annoying, or having contact with her.”  Mr. Balisteri continued to annoy Mrs. Balisteri with harassing phone calls that were traced by her phone company.  In addition, he damaged her property with a firebomb, and he crashed his car through Mrs. Balisteri’s garage.  The victim stated claim for due process violations arising from police failure to take reasonable measures to protect her, in light of circumstances giving rise to special relationship implicating duty to protect.

Issue:  Does Mrs. Balisteri have a special relationship with the police implicating a duty to protect?

Answer:  Yes.

Reasons:  Due to the protective order against Mr. Balisteri, the police have a special duty to protect Mrs. Balisteri.  This order gives rise to the special relationship implicating a duty to protect.

Watson v. City of Kansas City

857 F.2d 690 (10 Cir. 1988)

Facts:  
Throughout Nancy and Ed Watson’s marriage, Ed physically abuse both Mary and her child, Jason.  Because Ed was a police officer with Kansas City police department, the police would not respond to Nancy’s domestic violence calls.  At one time Captain Hooks threatened her by saying, “Mrs. Watson, if you ever call the police again, I will see to it that you are arrested and you’ll never see those two kids again.”  Because of these threats, Mrs. Watson was afraid to call the police after her husband had abused her.  The incident that initiated this equal protection suit involved Ed stabbing Nancy.  

While Nancy was out with her two children, she observed Ed following her, which was a violation of the protection order following their divorce.  Nancy drove to the police station seeking protection.  Sergeant Woolwerey stated he would detain Ed until Nancy and the children could safely get home.  Nancy drove straight home.  However, when she and the children arrived, Ed was already there.  He forced the family into the house, locked the deadbolts, and ripped out the telephones.  He locked the children in their rooms and raped Nancy.  After the rape, he beat and stabbed her.   When the knife he used broke, he left her to go to the kitchen to get another one.  While he was in the kitchen, Nancy tried unsuccessfully to get out of the house through the front door.  She then jumped through a picture window onto the front lawn.  A neighbor heard the disturbance and called the police.  Ed left in his car.  Later it was discovered that Ed had committed suicide.  Nancy filed suit claiming that the Police Department violated her right to equal protection under the law.

Issue:  Was Nancy Watson denied equal protection because her complaint was a complaint of domestic violence?

Answer:   Yes.

Reasons:  Nancy Watson provided statistical data supporting her contention that incidents of domestic violence in Kansas City were far less likely to be solved with an arrest than non-domestic assaults.  She also provided proof that Kansas City police officers were trained to use arrest only as a last resort in domestic violence cases.  This evidence allowed a finding that victims of domestic violence were denied equal protection.  The court further stated that the police practice of deliberate indifference to the plight of domestic violence victims was sufficient to establish municipal liability.

Watson v. City of Kansas City

857 F.2d 690 (10th Cir. 1988)

Facts:  Throughout Nancy and Ed Watson's marriage, Ed physically abused both Nancy and her child, Jason.  Because Ed was a police officer with the Kansas City police department, the police would not respond to Nancy's domestic violence calls.  At one time Nancy was threatened by Captain Hooks who told her, "Mrs. Watson, -if you ever call the police again, I will see to it that you are arrested and you'll never see those two kids again."  Because of these threats, Mrs. Watson was afraid to call the police after her husband had abused her.  The incident that initiated this equal protection suit involved Ed stabbing Nancy.  While out with her two children, Nancy observed Ed following her which was a violation of the protective order following their divorce.  Nancy drove to the police station seeking protection.  Sergeant Woolery stated he would detain Ed until Nancy and the children could safely get home.  Nancy drove straight home.  However, when she and the children arrived, Ed was already there.  He forced the family into the house, locked deadbolt locks, and ripped out the telephones.  He locked the children in their room and raped Nancy.  After the rape, he beat and stabbed her.  When the knife he was using broke, he left her to go to the kitchen to get another one.  While he was in the kitchen, Nancy tried unsuccessfully to get out of the house through the front door.  She then jumped through a picture window onto the front lawn.  A neighbor heard the disturbance and called the police.  Ed left in his car.  Later it was discovered that Ed had committed suicide.  Nancy filed suit claiming that the Police Department violated her right to equal protection under the law.

Issue:  Was Nancy Watson denied equal protection because her complaint was of domestic violence?

Answer:  Yes.

Reasons:  Nancy Watson provided statistical data supporting her contention that incidents of domestic violence in Kansas City were far less likely to be solved with an arrest than non-domestic assaults.  She also provided proof that Kansas City police officers were trained to use arrest only as a last resort in domestic violence cases.  This evidence allowed a finding that victims of domestic violence were denied equal protection.  The court further stated that the police practice of deliberate indifference to the plight of domestic violence victims was sufficient to establish municipal liability.

Sorichetti v. City of New York

408 N.Y.S.2d 219 (1978).

Facts:  After a volatile marriage and divorce, Josephine Sorichetti was given a protective order to prevent her husband from further harming her.  However, the court allowed visitation rights to their infant daughter, Dina.  Frank Sorichetti received visitation from 10:00 a.m. Saturday until 6:00 p.m. Sunday.  Upon arriving at the police station to pick up the infant, Mr. Sorichetti threatened both Mrs. Sorichetti and Dina.  Mrs. Sorichetti warned the police of his threat, but the police refused to do anything despite the protective order.  Frank Sorichetti failed to return the infant at 6:00 on Sunday as required by the order of protection.  Josephine Sorichetti again asked the police to arrest Frank for violating the order and to protect the infant.  Again the police refused to do anything and told Josephine to wait a couple of hours.  Josephine continued to wait in front of the police station.  On three separate occasions she returned inside the precinct to plead with the police for help.  The police continued their refusal to do anything.  The police told Josephine to return home and wait for the child there.  Sometime after 7:00 p.m., Frank Sorichetti's sister entered his apartment.  She found him lying on the floor with an empty whiskey bottle and an empty pill bottle lying beside him.  She also found the infant, who had been viciously attacked, mutilated and severely injured by her father.  Sorichetti had attacked the infant at about 7:00 p.m. with a fork, a knife and screwdriver, he had attempted to saw her leg off with a saw; she had been slashed from head to toe and had sustained severe multiple internal injuries.  The infant was in a coma for several days and she remained in a critical condition for approximately three weeks and was hospitalized for forty days.  Dina Sorichetti remains severely and permanently disabled.

Issue:  Is the New York City police department liable for the injuries sustained to Dina Sorichetti at the hands of her father even though the protective order did not implicitly name her as being protected?

Answer:  Yes.

Reasons:  The court found that there existed a "special relationship" between the city and the infant child based on a combination of fact: 1) violation of a protective order, 2) police knowledge of the husband's past violent behavior, and 3) victim's reliance on the police's promise to take action.

Riss v. City of New York

278 N.Y.S.2d 110 (1967).

Facts:  The exact facts of the case are not precisely set out. It is only known that this is an action against the city for alleged neg1igence of the city in refusing to furnish police protection upon her request.  Here the evidence shows that police were told of the actions of a disappointed suitor who made extravagant threats.  In addition, they were told of certain incidents which might be construed as activating those threats, though actual proof of the perpetration of those acts by the one threatening was lacking.  They were confronted with the fact that the person accused was a lawyer in good standing, and that when the plaintiff made a charge against him in court it was withdrawn on the hearing.  Although the officers did know of the threats made to the plaintiff, none of the threats were perceived as being serious.

Issue:  Was the city negligent in refusing to furnish police protection upon the request of the plaintiff?

Answer:  No.

Reasons:  The facts brought out in this trial do not show the presence of such imminent danger that extraordinary police activity was so indicated that the failure to take it can be deemed unreasonable conduct.  Additionally, the fact that complaints continued over a considerable period without active implementation by dangerous conduct, negate the contention that the failure to afford personal protection in excess of that accorded to members of the community generally was negligence.
Benwav v. City of Watertown

151 N.Y.S.2d 485 (1956}.

Facts:  Plaintiff brought a complaint against the city of Watertown for injuries sustained to herself and the death of her husband. Decedent owned a gun which he had no permit or license to carry.  Decedent’s father gave the Watertown police the decedent's gun for safekeeping as decedent had threatened his and others' lives with the gun. Watertown police returned the gun to decedent knowing he was unlicensed and unstable in carrying the gun. After the gun's return, decedent shot his wife and fatally shot himself with the gun. Decedent's wife is seeking damages for the negligent return of her husband's gun.

Issue:  Is municipality negligent in returning decedent's gun?

Answer:  Yes.

Reasons:  Municipality knew decedent had no permit for the gun and that he had threatened the lives of his wife and others with the gun.

Appendix V

PAGE  
Liability—Appendix V


