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Legal Issues

· Probable Cause
· State Statutes Relevant to Domestic Violence
· Federal Statues Relevant to Domestic Violence
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GOAL: 

To increase students' knowledge and understanding of state and federal laws related to domestic violence.  
INSTRUCTIONAL OBJECTIVES:

At the conclusion of 3.0 hours of instruction, the student will:

1. Identify the criteria for arrest in misdemeanor assault and domestic assault statutes.

2. Define probable cause and identify four factors NOT to consider when determining probable cause.

3. Identify guidelines for determining "primary aggressor".
4. Recognize arrest as the preferred response only with respect to the primary aggressor.
5. Correctly identify the circumstances under which a person is justified using force in self defense.

6. Recognize under what circumstances arrest should be made for domestic assault.

7. Recognize under what circumstances arrest should be made for assault.

8. Recognize under what circumstances Aggravated Assault may be charged.
9. Identify three other laws which are related to domestic violence statutes.
10. Identify circumstances under which police may seize weapons.
11. Correctly identify legal requirements relating to conditions of release and bond.

12. Identify four requirements to assist victims under state law.
13. Identify federal law that may affect enforcement of domestic violence related statutes.

14. Correctly identify the circumstances under which arrest is mandatory for a violation of an Order of Protection.

15. Understand that an Order of Protection may be effective for up to one year.  
LESSON PLAN

1. Reinforce that Tennessee statues have a preferred arrest requirement as established in the previous lesson.  
2. Review the Distinctions between Misdemeanor Assault and Domestic Violence statutes.
a. A person commits assault who:

(1) Intentionally, knowingly, or recklessly causes bodily injury to another;

(2) Intentionally or knowingly causes another to reasonably fear imminent bodily injury; or

(3) Intentionally or knowingly causes physical contact with another and a reasonable person would regard the contact as extremely offensive or provocative.

3. A person commits domestic assault who commits an assault (as defined above) against a person who is that person's family or household member.
  Domestic assault is punishable the same as assault. 

a. Family or Household Member means spouse, former spouse, person related by blood or marriage, or person who currently resides or in the past has resided with that person as if a family, or a person who has a child or children in common with that person, regardless of whether they have been married or resided together at any time.

b. Note:  Some domestic situations (e.g. dating couples who have never lived together) do not meet the definition for domestic violence assault by statute.  These cases should be charged using the broader assault (T.C.A. § 39-13-101) statute.

4. Reasons for Separate Domestic Violence Assault Statute

a. Part of a national trend (as of 2000, 37 states had such laws).

b. It more clearly ensures that law enforcement understand specific requirements related by statute to domestic violence cases by having its own designation.

c. It allows the state more easily to collect specific data and accurate records about the handling of domestic violence cases because it often is hard to separate domestic from non-domestic violence cases if there only is an assault charge classification.

d. It makes it easier to enforce some federal legislation which prohibits gun ownership for individuals convicted of a domestic violence offense.  These statutes require that firearms be restricted if the offender is convicted of an act involving domestic violence, regardless of what the actual charge was; however, it is often difficult to track these cases if a generic assault charge was made.
5. Probable Cause

a. Officers must have probable cause to make an arrest in any domestic violence case.  Sometimes there is confusion over the meaning of mandatory or preferred arrest.  Some people, especially lay people, think this means that officers must or should make an arrest every time they respond to a domestic violence call.

b. Like any crime, officers must have probable cause.  It is defined the same for domestic violence as for any other crime.  It is a) the combination of facts and circumstances that would lead a law enforcement officer to believe that a crime has been committed and b) the notion that a reasonable person would have grounds to believe that an assault had occurred.

c. It is established by:  witnesses, physical evidence, statements of victim and perpetrator, etc.

6. Things not to consider when establishing probable cause:

a. Victim’s wishes or requests.

b. Willingness of the victim to testify in court.

c. Marital status, race, income, or sexual orientation of victims and/or offenders.

d. Citizenship status or ability to speak English.

e. Physical or mental challenges (e.g. disabled people).

f. Whether or not the victim has made previous calls and stayed/returned to offender.

g. Verbal promises by offender that the violence will stop.

h. Assumptions about the (supposed) acceptability of violence in some cultures.

i. Location of the incident (in public versus private).
7. Exercise:  Agree/Disagree Probable Cause (15 minutes)
Facilitator:  Ask all participants to stand in the middle of the room.  Explain that you are going to read a list of things that could be considered to establish probable cause.  If participants agree ask them to move to the left side of the room.  If they disagree, ask them to move to the right side of the room.  If they are unsure, tell them to stand in the middle of the room.  Make sure you plan ample time to ask questions of participants in all three areas inviting a wide range of response.  Do not give a right answer, but allow the participants time and use questions to have them discuss and debate with each other.  At the end of the discussion on each point, give them the opportunity to change places in the room if they have changed their mind about their position.  
Statement:  I am going to read a list of things that could be used to establish probable cause.  After each one, move to the side of the room that best illustrates your opinion. 

· Victim’s wishes or requests

· Room that is messed up and furniture that is out of place

· Willingness of the victim to testify in court

· Marital status of the victims and offenders

· Victim statement about events

· Sexual orientation of victims and/or offenders

· Victim injuries

· Previous calls for help

· Citizenship status or ability to speak English of the victim

· Offender injuries

· Statements of children

· Mental retardation of the victim

· Weapons in the room

· A victim who has returned to the abuser after leaving many times 

· Verbal promises by the offender that the violence will stop

· Dispatch information about the call for help

· Prior history of domestic violence

· Location of the incident (in public vs. private)

After the exercise, review the slides that accompany this exercise and talk about the factors that legally can and should be used to establish probable cause versus those that should not and are not legally relevant.

TIPS:  

Issue:  There will likely be some resistance to the idea that the victim’s willingness to testify or cooperate are relevant because if she won’t follow through then arrest is a waste of time.  Explain that you will talk about this in more depth in a later section, but that for now you are asking them to discuss whether or not it is legally relevant in terms of establishing probable cause.  There also may be some debate about ignoring the victim’s wishes.

Response:  Some researchers argue that arrest does not deter, and therefore it should not be used if victims object to arrest.  Some advocates argue that the batterer victimizes by taking power and control away and taking arrest decisions out of the victim’s hands also is another example of victims loosing power and control.  Acknowledge these problems.  Police administrators argue that the law must be enforced as written regardless of these issues. In incidents where liability might result, policy and law will be the guiding force.    Also point out that if batterers can control arrest decisions that victims will say they do not want the perpetrator arrested, and that she will be in danger if officers require her to indicate she prefers arrest. Therefore, it is important to listen to victims but make arrests when the law allows.  

8. Dual arrest is an unintended consequence of proactive arrest policies/laws, whereby some officers decide that they must or will arrest all parties involved who claim domestic violence.  It is also sometimes used as backlash against mandatory/preferred arrest laws and policies.  Officers who are unhappy with these policies and laws may take on the attitude that – you want arrest, we’ll give you arrest.

a. Dual arrest refers to situations where both parties in a domestic violence call are arrested.

b. Only a small number of domestic cases actually involve mutual violence, when dual arrest is appropriate.

c. Police have a legal and statutory obligation to establish if self-defense has occurred and who is the primary aggressor if both parties indicate they are victims.

9. Arrest (by statute) is not the appropriate response in domestic violence cases for persons who are not the primary aggressor.  Arrest is the preferred response only with respect to the primary aggressor.

a. If a law enforcement officer has probable cause to believe that two or more persons committed a misdemeanor or felony, or if two or more persons make complaints to the officer, the officer shall try to determine who was the primary aggressor.

b. The officer shall presume that arrest is not the appropriate response for the person or persons who were not the primary aggressor. If the officer believes that all parties are equally responsible, the officer shall exercise such officer's best judgment in determining whether to arrest all, any or none of the parties.

10. Tennessee law requires:

a. That when arresting two or more parties, the officer must document the grounds for arrest in his/her report.

b. Officers to establish whether injuries are offensive or defensive (which indicate self-defense).

c. That officers evaluate each complaint separately for probable cause if complaints are made by two or more parties.
11. To determine who is the primary aggressor, the officer shall consider:

a. the history of domestic abuse between the parties;

b. the relative severity of the injuries inflicted on each person;

c. evidence from the persons involved in the domestic abuse;
d. the likelihood of future injury to each person; 

e. whether one of the persons acted in self-defense; and     

f. evidence from witnesses of the domestic abuse.

12. By law, a law enforcement officer shall not:
  

a. Threaten, suggest, or otherwise indicate the possible arrest of all parties to discourage future requests for intervention by law enforcement personnel; or

b. Base the decision of whether to arrest on:

i. The consent or request of the victim; or

ii. The officer's perception of the willingness of the victim or of a witness to the domestic abuse to testify or participate in a judicial proceeding.

13. Serious consequences may result from making an inappropriate dual arrest.

a. In addition to abuse by the perpetrator, the victim suffers victimization by the system that is supposed to protect, likely decreasing the chances that the victim will reach for help in the future. 

b. Dual arrest lessens the state’s ability to prosecute the case effectively, often causing the case to be dismissed.  

c. A dual arrest made without establishing probable cause against both parties can result in the victim being falsely arrested.  False arrest places the law enforcement officer and agency at risk for a legal liability claim.  

14. Research reports dual arrest is more apt to occur in cases involving less serious incidents, non-married/cohabitating couples, younger couples, when both parties were under the influence of drug and/or alcohol, and when there was a history of prior victimization.
   Research also indicates that officers in departments that discourage dual arrest and more novice officers are less apt to engage in the practice.
15. Review the Dual Arrest Decision Making Tree (and handout).
Note:  The slides go over the decision making and the basics of the tree, but it is recommended that you provide handouts of the tree as it is easier to follow and more intuitive when the whole diagram can be reviewed at one time.

16. Self-Defense
.  By statute:

a. A person is justified in threatening or using force against another person if the person reasonably believes the force is immediately necessary to protect against another person’s use or attempted use of unlawful force. 

b.  A person who is not engaged in unlawful activity and is in a place where the person has a right to be has no duty to retreat before threatening or using force intended or likely to cause death or serious bodily injury, if:

i. The person has a reasonable belief that there is an imminent danger of death or serious bodily injury;          

ii. The danger creating the belief of imminent death or serious bodily injury is real, or honestly believed to be real at the time; and

iii. The belief of danger is founded upon reasonable grounds.

17. Summary of Defensive Injury List.  The following injuries are usually indicative of defensive injuries:
a. Scratches to the back of hands, wrists or arms

b. Scratches to face or neck

c. Bite marks on inside of arms (indicates possible strangulation from behind)

d. Indications of hair being pulled

e. Bite marks on chest or neck

f. Injuries located predominantly on back, buttocks and back of legs (indicate a defensive “fetal position” posture)

g. Injury to top or back of head

h. Scratches to back

i. Eye injuries (gouging)

18. Other things to consider:

a. Be aware of injuries that seem minor compared to the other person’s injuries.  Perpetrators often will have minor injuries that resulted from the victim acting in self-defense, but the magnitude generally will not be similar (e.g., someone who has a split lip compared to scratches on the forearm).  

b. Persons using self defense will often admit to their use of violence but may not know what to call it.

c. A person who is being assaulted or is about to be assaulted may realize that they are no match for the violence that is about to be used against them and may use a weapon or object as an “equalizer”.  
19. Exercise: Dual Arrest Scenario(15-25 minutes)
Materials:  Students need a copy of the Dual Arrest Scenario Handout and the Dual Arrest Decision Making Tree.

Facilitator:  Divide participants into groups of four or five.  Provide them the handout and read the following scenario.  Give them about 10 minutes to answer the questions and then have the class discuss the answers to the questions provided.  

Officers arrive in response to a call from neighbors that the couple in apartment 2B is “going at it again” and want the noise stopped.  When officers arrive, there is a great deal of yelling coming from inside the house.  A man, John, opens the door.  His face appears flushed. His shirt is torn.  On his neck and face are cuts and on his chest are red, swollen bruises.  There is a small mark on his forearm that could be a bite mark, but it is hard to tell for sure.  A woman, Julie, is sitting on the couch, shaking and appears very withdrawn.  She will not look up or respond to the officers until she is taken into another room separate from man.  Her shirt is torn and twisted across her shoulder.  She has a cut above her left eye, which is red and swollen. Her left cheek is bruised and swollen. Her bottom lip is cut and bleeding.  No weapons are present.  No children are in the house.  Both parties have been drinking and there are a lot of empty beer cans in the kitchen.  John tells the police that this always happens when she drinks.  She starts yelling about getting married and won’t stop no matter what he says to her.  He says he doesn’t want to get trapped in any marriage with a bitch like her.  He says she just keeps at him and won’t stop; he just wants her to shut up.  He says he “might” have pushed her after he told her to shut up “or else”.  Julie says that he always acts like this when he drinks.  She says she has had two beers but she is not drunk.  She says he came home from work drunk and starting yelling about the house being a mess and then started hitting her with his fists and shoving her around the room. She says that she fought back when he started banging her head on the floor.  She says she might have a broken rib again; it hurts when she breathes.  She says she knows she shouldn’t provoke him and she doesn’t want him arrested.  She says, when asked, that he has two prior convictions for domestic violence.  Officer Jones says he remembers he was at this address a couple of months ago for a domestic violence call but there was no probable cause to make an arrest.  Julie did say on that call that John had hit her in the past.

Instructions for Participants:  Ask them to answer the following questions:
Are there dual injuries? (yes)

Is there a possibility of dual assaults? (yes)

Are either or both parties claiming to be victims of domestic violence? (no)

Are either or both parties injured? (yes)
Is there evidence of self-defense (possibly – the bite mark on his arm)
Is there evidence of prior domestic violence? (yes)

Is there evidence based on the statements of either/both parties of domestic violence? (yes – from both statements)

Is there probable cause to make an arrest?  If so, who and why?  (yes based on his statement and her injuries.  There is sufficient evidence that he was the primary aggressor).

What should the officers do?  (arrest John, provide victim referrals and suggest medical treatment for Julie, offer to transport her to a hospital or shelter).
20. Relevant State Statutes:  Felony Assault/ Aggravated Assault
  
a. A person commits aggravated assault who intentionally, knowingly or recklessly commits an assault (as defined in § 39-13-101 which is the misdemeanor assault statute previously mentioned) and:

i. Causes serious bodily injury to another or
ii. Uses or displays a deadly weapon

iii. There is no felony domestic violence assault statute.  All felony assaults are charged as aggravated assaults.
Note:  The next section of this material covers a variety of laws.  It can be very tedious for participants to sit through presentations of one law after another.  Instructors may choose to give participants 10-15 minutes to review the statutes and then play the Legal Statute Game.  If this option is used, however, be sure that all statutes have been reviewed in one fashion or another.  The instructor may want to quickly run through the slides after the game to ensure that all relevant points were made about each statute.
21. Reckless Endangerment
  

a. A person commits an offense who recklessly engages in conduct that places or may place another person in imminent danger of death or serious bodily injury.  This charge is a misdemeanor unless a deadly weapon is used. (which is a Class E felony.) 

22. Aggravated Criminal Trespass
  

a. A person commits aggravated criminal trespass if they enter or remain on property knowing that they do not have the property owner's consent to do so; and if they intend, know, or are reckless about whether their presence will cause fear for the safety of another (for example when a person has knowledge of a protective order and enters or remains at the residence of the petitioner.)  Aggravated criminal trespass is normally a Class B misdemeanor.
23. Harassment

a. A person commits an offense who intentionally:

i. Threatens, by telephone, in writing, or by electronic communication, including electronic mail or internet services, to take action known to be unlawful against any person, and by this action knowingly annoys or alarms the recipient; 

ii. Places one or more telephone calls anonymously, or at an hour or hours known to be inconvenient to the victim, or in an offensively repetitious manner, or without a legitimate purpose of communication, and by this action knowingly annoys or alarms the recipient; or 
iii. Communicates by telephone to another that a relative or other person has been injured, killed or is ill when the communication is known to be false.

iv. This violation is a Class A misdemeanor.

b. In addition, a person convicted of a criminal offense commits an offense if, while incarcerated, on pre-trial diversion, probation, community correction or parole, the person intentionally communicates in person with the victim of the person's crime if the communication is: 

i. Anonymous or threatening or made in an offensively repetitious manner or at hours known to be inconvenient to the victim; 

ii. Made for no legitimate purpose; and  

iii. Made knowing that it will alarm or annoy the victim.   

iv. This violation is a Class E felony.  

c. If the victim of the person's offense died as the result of the offense, the provisions of this statute shall apply to the deceased victim's next-of-kin.

24. Rape, Aggravated Rape, Sexual Battery 

a. There is no longer a spousal exemption for sexual assault offenses in Tennessee

b. These laws were removed in the 2004-05 legislative session.

c. Married women have same rights under rape legislation.

d. Cases of “sexual abuse” should be considered for sexual assault charges.

25. Viable Fetus as a Victim

a. If the victim of domestic violence has incurred serious bodily injury and is pregnant and is carrying a viable fetus (6 months into gestation), the offender may be charged with assault or other crimes against the viable fetus as well as an assault on the victim.

26. Enforcing Conditional Release    In any cases involving stalking, domestic abuse and protective orders, the judge shall impose one or more conditions of release which are designed to protect the victim from further abuse.  These include:

a. An order enjoining the defendant from threatening to commit or committing specified offenses against the alleged victim;

b. An order prohibiting the defendant from harassing, annoying, telephoning, contacting or otherwise communicating with the alleged victim, either directly or indirectly;

c. An order directing the defendant to vacate or stay away from the home of the alleged victim and to stay away from any other location where the victim is likely to be;

d.  An order prohibiting the defendant from using or possessing a firearm or other weapon specified by the magistrate;

e.  An order prohibiting the defendant from possession or consumption of alcohol or controlled substances; and

f.  Any other order required to protect the safety of the alleged victim and to ensure the appearance of the defendant in court.

27. If Conditions of Release are issued, 

 

a. The judge must issue a written order for Conditional Release.  A copy of this order must be sent to the law enforcement agency which has custody of the defendant and provide the law enforcement agency with any available information concerning the location of the victim in a manner that protects the safety of the victim.

b. The law enforcement agency having custody of the defendant shall provide a copy of the conditions to the defendant upon the defendant's release. Failure to provide the defendant with a copy of the conditions of release does not invalidate the conditions if the defendant has notice of such conditions. 

c. Offenders in these cases shall not be released within twelve hours of arrest if the magistrate or other official duly authorized to release the offender finds that the offender is a threat to the alleged victim. The official may, however, release the accused in less than twelve hours if the official determines that sufficient time has or will have elapsed for the victim to be protected. 

28. Notification to Victims of Conditional Release
  When a defendant is released with conditions or when a defendant who has been arrested for a violation of an order of protection is released from custody, the law enforcement agency having custody of the defendant shall:     

a. Use all reasonable means to immediately notify the victim of the alleged offense of the release and of the address and telephone number of the nearest source of assistance to victims of domestic violence, including, but not limited to, shelters, counseling centers or other appropriate community resources; and    

b. Send the victim at the victim's last known address a copy of any conditions of release. If the victim is present at the time the conditions are imposed, a copy of the conditions may be given to the victim at that time.
29. Violation of Conditions of Conditional Release
  If a law enforcement officer has probable cause to believe that a person has violated one or more of the conditions of release and verifies that the alleged violator received notice of the conditions: 

a. The officer shall, without a warrant, arrest the alleged violator regardless of whether the violation was committed in or outside the presence of the officer. 

30. Reporting Requirements in Domestic Violence Calls
   When a law enforcement officer investigates an allegation that domestic abuse occurred, the officer shall make a complete report and file the report with the officer's supervisor in a manner that will permit data on domestic abuse cases to be compiled.

a. If a law enforcement officer decides not to make an arrest or decides to arrest two or more parties, the officer shall include in the report the grounds for not arresting anyone or for arresting two or more parties.

b. Every month, the officer's supervisor shall forward the compiled data on domestic abuse cases to the administrative director of the courts.

31.  Seizure of Weapons
  If a law enforcement officer has probable cause to believe that a criminal offense involving domestic abuse has occurred, the officer shall seize all weapons that are alleged to have been used by the abuser or threatened to be used by the abuser in the commission of a crime.

a. Following an arrest for a crime involving domestic abuse against a victim, a law enforcement officer may seize a weapon that is in plain view of the officer or discovered pursuant to a consensual search, if necessary for the protection of the officer or other persons.

b. An officer is not required to remove a weapon if he/she believes it is needed by the victim for self defense

c. T.C.A. § 39-17-1317 governs the disposition of confiscated weapons seized pursuant to this law. 

32. Notification of Bond
  After a person has been arrested for domestic assault or assault, or aggravated assault against a domestic violence victim, the arresting officer shall inform the victim that the person arrested may be eligible to post bond for the offense and be released until the date of trial for the offense.

33. Transporting Victims
  When a law enforcement officer responds to a domestic abuse call, the officer shall:

a. Offer to transport the victim to a place of safety, such as a shelter or similar location or the residence of a friend or relative, unless it is impracticable for the officer to transport the victim.  In that case, the officer shall offer to arrange for transportation as soon as practicable.

b. Offer to transport the victim to the location where arrest warrants are issued in that city or county and assist the victim in obtaining an arrest warrant against the alleged abuser.

34. Providing Information to Victims
  Officers shall advise domestic violence victims of a shelter or other services in the community and give the victim notice of the legal rights available by giving the victim a copy of the victim’s rights statement.   Review the Victim Right’s Statement.

35. Issues Associated with Shelters
   No person can be compelled to provide testimony or documentary evidence in a criminal, civil or administrative proceeding that would identify the address or location of a shelter.  In any proceeding involving a shelter or a person staying at a shelter, the sheriff, constable or other person serving any legal papers or process shall serve any such legal papers by contacting the shelter by telephone and making arrangements for service of the papers on the shelter or the person staying at the shelter.

36. Discriminatory Acts Prohibited
   No insurer or health carrier may engage in an unfairly discriminatory act or practice against a subject of abuse on the basis of that abuse status.

Note:  Instructors should review the remaining sections even if they used the game option as the materials are not covered in sufficient detail in the game and because protective orders are too complex for that level of presentation.

37. Enforcement of Protective Orders.  Historically they were issued in civil court and carried only civil penalties.  In the 1980s, we began to see changes in laws nationally that enacted criminal penalties for violation of orders.  New laws also allowed and/or required police to arrest for violations of orders.  Orders are effective because they are pro-active and preventative in nature.  They can prevent additional crimes against victims without having to wait for a batterer to actually commit another assault.  For example, an offender can be arrested for merely being at a victim’s house if a valid order is in effect prohibiting contact.

38. Research on protective orders suggests they apparently deter some batterers.
  

a. They may increase successful prosecutions of batterers in instances where new criminal activity has not occurred (e.g. for calling a victim or going to her workplace).  Protective orders also return some sense of power and control to victims. It helps them feel that they can do something to protect themselves.  It also may play an important step in the process of leaving and may offer victims one of many tools they will need to accomplish such a goal.

b. They are no panacea.  Victims who may most need protective orders may be least apt to follow through the process.  The more dependent a woman was on the abuser and the more severe the abuse, the less likely she may be to follow through to secure an order.

c. The vast majority of orders, as many as 60%, may be violated.

d. Orders appear to be less useful when there is an extensive history of serious violence.

e. Many victims experience difficulties in getting protective orders enforced, especially poor women and women of color.

39. Eligibility.  Any domestic abuse victim, stalking victim, or sexual assault victim who has been subjected to, threatened with, or placed in fear of, domestic abuse, stalking, or sexual assault, may seek a relief under by filing a sworn petition alleging domestic abuse, stalking, or sexual assault by the respondent.

40. Victims who may file for an order include:

a. Adults or minors who are current or former spouses; 

b. Adults or minors who live together or who have lived together; 

c. Adults or minors who are dating or who have dated or who have or had a sexual relationship (does not include fraternization between two individuals in a business or social context); 

d. Adults or minors related by blood or adoption;   

        

e. Adults or minors who are related or were formerly related by marriage; or  

f. Adult or minor children of a person in a relationship that is described above.
g. An unemancipated minor needs the petition signed by the parents or guardians, or a caseworker at a not-for-profit organization that receives funds for family violence and child abuse prevention.
41. Abuse is defined as:

a. inflicting, or attempting to inflict, physical injury on an adult or minor by other than accidental means, 

b. placing an adult or minor in fear of physical harm,

c. physical restraint,

d. malicious damage to the personal property of the abused party, including inflicting, or attempting to inflict, physical injury on any animal owned, possessed, leased, kept, or held by an adult or minor, or

e. placing an adult or minor in fear of physical harm to any animal owned, possessed, leased, kept, or held by the adult or minor; 

42. Protective Order Process.  The victim files a petition in the county where the respondent resides or the county in which the domestic abuse, stalking or sexual assault occurred. If the respondent is not a resident of Tennessee, the petition may be filed in the county where the petitioner resides.

43. Forms.  By law:

a. The office of the clerk of court shall provide forms that may be necessary to seek a protection order.

b. The office of the clerk shall also assist a person who is not represented by counsel by filling in the name of the court on the petition, by indicating where the petitioner's name shall be filled in, by reading through the petition form with the petitioner, and by rendering any other such assistance as is necessary for the filing of the petition.
 

c. The agency that meets with a victim in person and recommends that an order of protection be sought shall assist the victim in the completion of the form unless the agency has not been provided with the appropriate forms by the clerk.

44. The Tennessee Administrative Office of the Courts has adopted mandatory forms to use in cases of protective orders.  Forms are available at the AOC’s website: http://www.tsc.state.tn.us/GENINFO/Publications/pub

 HYPERLINK "http://www.tsc.state.tn.us/GENINFO/Publications/publications.htm" \t "_blank" lications.htm
45. Fees:  The petitioner shall not be required to pay any filing fees, taxes or any other costs associated with the filing, issuance, service, appeal or enforcement of an order of protection.

46. Hearing Process:  After a petition is filed, the courts may order an ex parte order of protection which provides limited protection pending a court hearing for the final order (and which requires that the respondent have an opportunity to be present and present evidence).  Ex-parte orders are issued without the respondent appearing in court.  Final orders must be heard in court within 15 days once the respondent has been served and given notice of the request for an order.  At the final hearing the court may grant an order if there is a preponderance of the evidence that the petitioner has shown cause for the order.

47. Orders of Protection can:

a. Order the respondent to refrain from committing domestic abuse, stalking or sexual assault or threatening to commit domestic abuse, stalking or sexual assault against the petitioner or the petitioner's minor children;

b. Prohibit the respondent from telephoning, contacting, or otherwise communicating with the petitioner, directly or indirectly;

c. Prohibit the respondent from stalking the petitioner;

d. Grant the petitioner possession of the residence or household and evict the respondent;

e. Direct the respondent to provide suitable alternate housing for the petitioner if the respondent maintains possession of the residence;

f. Award temporary custody of children or establishing temporary visitation rights with regard to minor children;

g. Award financial support to the petitioner and children (if the parties are married or have children in common); 

h. Direct the respondent to attend available counseling programs that address violence and control issues or substance abuse problems; and

i. Establish the care, custody, or control of any animal owned, possessed, leased, kept, or held by either party or a minor residing in the household. It is prohibited to place the animal in the care, custody, or control of the respondent.

j. Sanctions D – I  require a court hearing.  

48. Duration of Orders.  All orders of protection shall be effective for a fixed period of time, not to exceed one year.
 

a. If a respondent is found to be in violation of the order, the court may extend the order of protection up to five years or ten years if the order is violated a second time (provided the respondent is served).
  

b. An order of protection issued in another state or country shall continue in effect for the period of time specified in the order.  If no time limitation is specified, then the order shall continue in effect for a period of one year from the date on which it is first presented to a Tennessee court.

c. Orders of protection can become permanent as part of a divorce decree.  If an order of protection is ordered by a court and either the petitioner or respondent files a complaint for divorce, the order of protection shall remain in effect until the court in which the divorce action lies modifies or dissolves the order.

49. Copies of orders.
  

a. Copies of any order of protection and any subsequent modifications or dismissal shall be issued to the petitioner, respondent, and local law enforcement agencies having jurisdiction in the area where the petitioner resides.

b. Upon receipt of the copy of the order of protection or dismissal from the issuing court or clerk's office, the local law enforcement agency shall immediately enter such order or dismissal in the Tennessee crime information system and take any necessary action to immediately transmit it to the national crime information center. 

50. Law Enforcement Response to  Protective Orders

a. An arrest for violation of an order of protection may be with or without warrant. Any law enforcement officer shall arrest the respondent without a warrant if: 

i. The officer has proper jurisdiction over the area in which the violation occurred.  Officers can enforce any order issued in any jurisdiction if the violation occurs in the jurisdiction of the arresting officers.
 

ii. The officer has reasonable cause to believe the respondent has violated or is in violation of an order for protection; and 

iii. The officer has verified whether an order of protection is in effect against the respondent. If necessary, the police officer may verify the existence of an order for protection by telephone or radio communication with the appropriate law enforcement department.

iv. Ex-parte orders can be enforced with criminal contempt charges using a warrantless arrest if the respondent has been served wit the order or otherwise has knowledge of the order.

51. Criminal Trespass.  If a respondent knows that they have a protective order against them (has been served or had an order entered) and enters or remains at the residence of a petitioner, the offender may be charged with aggravated criminal trespassing.

52. Law Enforcement Response to  Protective Orders Issued in Another State or Country

a. Federal legislation passed in 1994, referred to as the Full Faith and Credit Act, requires that orders must be honored even if they are issued in another county, state or country.

b. By state statute as well, any valid protection order related to abuse, domestic abuse, or domestic or family violence, issued by a court of another state, tribe or territory shall be afforded full faith and credit by the courts of this state and enforced as if it were issued in this state.
 

c. State law, consistent with the federal law, holds that officers may rely upon a copy of any protection order that has been provided to the officer by any source and may also rely upon the statement of any person protected by an order from another jurisdiction that the order remains in effect.  Officers also should assume that an order is valid if it “appears authentic on its face.” 

d. A law enforcement officer acting in good faith shall be immune from civil and criminal liability in any action in connection with a court's finding that a protective order from another jurisdiction was for any reason not enforceable.

53. Enforcement of Mutual/Dual Orders.  A protection order entered against both the petitioner and respondent shall not be enforceable against the petitioner if it was issued in another jurisdiction unless: 

a. The respondent filed a cross- or counter-petition, or a complaint or other written pleading was filed seeking such a protection order; and   

b. The issuing court made specific findings of domestic or family violence against the petitioner.

54. Verification of Orders.  The state of Tennessee orders of protection file, known as the Tennessee criminal information system, shall be available at all times to inform courts, dispatchers and law enforcement officers of any protection order issued within this state or filed as a foreign order for purpose of enforcement in this state.

a. A petitioner may present a certified copy of an order issued in another jurisdiction to a court having jurisdiction of orders of protection in the county in which the petitioner believes enforcement may be necessary. The clerk of such court shall receive the certified copies of any foreign order of protection and any supporting documents used to show the validity of such order and shall maintain such orders, along with any submitted documents. No costs, fees or taxes shall be charged by the clerks for this service.

b. Filing and entry of an order issued in another jurisdiction in the Tennessee criminal information system shall not be prerequisites for enforcement of the order.

55. Federal Legislation:  Until 1994 and the Violence Against Women Act (VAWA), there was no federal legislation directly addressing battering.
56. Laws on Interstate Battering
  

a. It is illegal to cross state lines or boundaries of Native American reservations with the intent to injure, harass, or intimidate one’s spouse or intimate partner

b. Illegal to take victims across state lines to intentionally commit crime of violence which results in bodily injury.

c. Illegal to cross jurisdictional boundaries to violate a protective order.

d. Maximum sentences -- 20 years to life

57. Immigration Provisions (VAWA -- 1994 Crime Bill)

a. Prior to VAWA, immigrant spouses who wanted to apply for permanent citizenship because they married a US citizen could not apply on their own behalf.  The spouse had to make application.

b. Now there is an exception for battered immigrant spouses; they can apply on their own behalf.

c. Makes domestic violence, stalking, and child abuse grounds for deportation for offenders.

58. Firearms prohibitions.  Federal law prohibits individuals from possessing firearms or ammunition if: 

a. They have a valid protective order issued against them and if the order states that individuals pose a threat to physical safety of victim or individuals are prohibited from harming a victim.  Law enforcement and military are exempt; it does not apply to them.
 

b. They have been convicted of a crime involving domestic violence.  Law enforcement and military are not exempt; it applies to them (Omnibus Consolidated Appropriations Act of 1997 and often referred to as the Lautenberg Act)

c. Police are to seize weapons in these situations.

59. Exercise:  Agree/Disagree Protective Orders and Federal Legislation (30-45 minutes)
Facilitator:  Ask all participants to stand in the middle of the room.  Explain that you are going to read several scenarios related to protective orders and then ask them to agree or disagree with some questions you are going to ask.  If participants agree ask them to move to the left side of the room.  If they disagree, ask them to move to the right side of the room.  If they are unsure, tell them to stand in the middle of the room.  Make sure you plan ample time to ask questions of participants in all three areas of the room to understand their rational for deciding which response to choose.  After all three areas have given their justification, read the right answer, discuss it in light of the answers participants have given, and address any remaining areas that are causing confusion regarding the laws.   
Scenario #1:
Mary is 16 and dated John for six months until she moved to Knoxville with her parents.  He beat her up on several occasions and one time she visited her family doctor when he sprained her wrist.  She also had visited her high school guidance counselor and talked about this problem.  He lives in Dalton, Georgia.  He has not committed any violent acts since she moved, but he keeps calling her and threatening her that he will kill her if he finds out she is dating anyone else.

· She is eligible for an order.  (Agree – if her parents will sign the petition because she is a minor).

· She must file the order in Georgia.  (Disagree.  She is allowed to file in Knoxville.  If the respondent is not a resident of Tennessee, the petition may be filed in the county where the petitioner resides.)

· She must pay the $50 filing fee.  (Disagree.  None is allowed.)

Scenario #2:

Sara is a 24 year old college student.  She took a class with James who became obsessed with her.  He has dropped his other classes and signed up for all her classes.  He has left notes that he loves her and that she should not date anyone else.  After a couple months of this behavior, she reported him to student disciplinary officers on campus for stalking.  The campus officials have not acted on her report.

· She is eligible for an order.  (Agree -- if she is able to prove she is a stalking victim.  There is not a lot of evidence here as presented.  It will depend upon the nature of the notes, how many, are they threatening, etc.  If she is not a stalking victim, she does not qualify based on any other category – e.g. former partner)

· If she is granted an order, the judge can prohibit him from taking classes with her.  (Agree).

Scenario #3:

Carmen is a 30 year old woman from Dalton, Georgia who has three children with Mario.  He has physically abused her for over 5 years.  There is documentation of numerous prior arrests for domestic violence.  She fled with the children to Chattanooga and is staying in the domestic violence shelter. She plans to stay in Chattanooga.  She speaks little English and she may not be a documented U.S. citizen.
· She is eligible for an order.  (Agree) 

· She should file in Chattanooga.  (Agree) 

Scenario #4:

La Rhonda is a 25 year old woman who has successfully secured a protective order from her husband of five years because of domestic abuse.  She lives in Memphis after moving from Kentucky to escape her abuser.  He shows up at her house and demands to see their children.  She refuses to let him in and calls the police.  When the officers arrive and call to verify the order, they find there is no record of her protective order in the system.  She has what appears to be a notarized copy of the Kentucky order issued eleven months ago.  He says the order was valid for only six months.  There is no information on the order about the duration of it.  

· Officers should enforce the order, even though it cannot be verified in the system. (Agree.  Officers are to honor orders that appear valid on the face of it.)

· It has expired.   (Disagree.  It is enforced under TN law and would be valid for a year.)

· It is a valid order.  (Agree.  It appears valid and appears to have a notary mark)

· The officers should make an arrest.  (Agree.  There is reasonable cause that he violated it by being at her house.)

Scenario #5:

Trudy is a 55 year old woman who secured a protective order from her husband in New Jersey three years ago when they got divorced.  She moved to Jackson, TN to live with her daughter.  Trudy’s granddaughter is being baptized and her ex-husband showed up at the church.  Trudy calls the police and wants him arrested.  She has no copy of the order and has not registered it with local officials so that it could be entered in the automated system.  He verifies that there was a valid protective order as part of the divorce.
· This is a valid order.  (Disagree.  There is no copy, it is not registered, and it may be expired according to TN law depending on whether or not it was issued as part of a divorce hearing.  Without the order itself it is hard to evaluate)

· An arrest should be made.  (Disagree.  There is no evidence of any abuse or threats of abuse.  Ask participants to discuss what actions officers could take such as advise her to get a copy of the order and register it if it is still valid; offer to provide her transportation if she needs to leave the scene; and advise him that he will be arrested if he makes any threats or commits any law violations).

Scenario #6:

David is a 34 year old man who calls the police saying that his ex-wife Donna is at his house in violation of a protective order.  When the police arrive on the scene, Donna states that she is there to pick up the children for a court ordered visitation.  She says she wants him arrested because he has threatened her.  She shows the officers a protective order from Alabama.  When examining the order, the officers discover that it is a mutual order.  Neither party is to have contact with the other.  There is no specific mention of domestic violence or any evidence of a cross complaint.  

· This is a valid order.  (Disagree.  Mutual orders cannot be enforced in TN unless there is was a cross complaint and/or specific evidence of domestic violence).

· There are grounds for an arrest.  (Disagree.  It is not a valid order and no other criminal act has been committed.)

Scenario #7:

Paula is a 32 year old woman who is separated from her abuser and husband John.  She has a protective order that prohibits any contact.  When the police arrive, John is in the house appearing calm and composed.  He says that Paula invited him over to get his television.  Paula states that he has been calling her for days threatening that he is going to mess her up, if she doesn’t let him come get all “his” stuff in the house.  He has called her three times tonight.  It is 11 pm and she has to be at work at 6 am.  She tells him that he can come and get the T.V., but nothing else.  She thinks that if she lets him in, he will take the television set he wants and leave; but, once he got in the house, he started screaming at her and threatening to beat her up.  She called the police.  He says she “tricked” him into coming over so she could get him arrested.

· This is a violation of the order. (Agree.  It doesn’t matter whether or not she invited him over or let him in.)

· John should he be arrested. (Agree.  He has violated the order.)

Scenario #8:

Jack received a notice to appear at a hearing regarding a domestic violence protective order her partner had filed against him. Jack chose not to appear at the hearing. Subsequently, Jack received notice that a restraining order had been issued against him. Jack does not believe that he has to dispose of his firearm, since he did not participate in the hearing. 

· Jack has to dispose of his firearm.  (Agree.  He received notice of the hearing, and had an opportunity to participate. The law does not require actual participation if the defendant chooses otherwise. Therefore, the law would apply to him and he would have to dispose of his firearm.)
Scenario #9:

John was convicted of misdemeanor assault against his spouse. The criminal complaint does not make reference to domestic violence, but the complaint reflects that John assaulted his spouse. 

· John has to dispose of his firearms and ammunition.  (Agree. The definition of "misdemeanor crime of domestic violence" includes all misdemeanors that involve the use or attempted use of physical force (i.e. simple assault, assault and battery) if the offense is committed by one of the defined parties. This is true whether or not the State statute or local ordinance specifically defines the offense as a domestic violence misdemeanor.)

Scenario #10:

A police officer was charged with felony assault on his wife in 1990.  He pled guilty to a misdemeanor and the felony charge was dismissed. He was suspended from the police force and ordered to undergo counseling. After successful completion of counseling, he was reinstated. 

· The police officer can lawfully possess firearms and ammunition.  (Disagree. The officer may no longer lawfully possess firearms or ammunition either on or off duty. The conviction must have been expunged, pardoned, set aside, or his rights have been restored because the law on this issue was retroactive, meaning it does not matter when the conviction occurred.)

Scenario #11:

A police officer has a protective order issued against him for domestic violence but there was no criminal charge of any kind filed and no convictions of any kind.   

· The police officer can lawfully possess firearms and ammunition.  (Agree.  This law exempts police officers and the military; however, it only applies to service weapons [on and off duty].  The officer may not retain any personal weapon that is not issued by the police department.)

Sample Test Questions
1. Which of the following factors should be considered when determining probable cause for arrest?
a. Citizenship status

b. Witness statements

c. Marital status
d. Victim wishes
Fill in the blank
2. ____________________ is defined as the combination of facts and circumstances that would lead a law enforcement officer to believe that a crime has been committed, and the notion that a reasonable person would have grounds to believe that an assault had occurred. (probable cause)
3. The victim suffering further victimization by the system, and therefore decreasingly the likeliness of the victim to reach out for help in the future is a negative consequence of _______ arrest. (dual)
4. ______________________________ occurs when a person enters or remains on property knowing that they do not have the property owner's consent to do so; and if they intend, know, or are reckless about whether their presence will cause fear for the safety of another (for example when a person has knowledge of a protective order and enters or remains at the residence of the petitioner). (aggravated criminal trespass)
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