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Police Liability for Failure to Train

By Julie A. Risher, Public Safety
Attorney, Winston-Salem, North
Carolina, Police Department

nMay 12, 1991, an inexperienced, un-

trained reserve sheriff's deputy stopped a
vehicle after the driver turned around to avoid
a roadblock. On the dark country road, the
depuly extracted the driver's wife (who of-
fered no resistance) using an arm-bar tech-
nique. The woman suffered severe injuries to
her knees. The deputy had never taken a law
enforcement course and in just a few weeks on
the job had effected an excessive number of
take-down arrests.!

The U.S. Supreme Court recently consid-
ered the negligent hiring claim filed by the
plaintiff in the case, known as Brown v. Bryan
County. On April 30, 2001, the U.S, Supreme
Court declined to hear the county's appeal
ooncerning municipal liability for failure to
train, allowing the opinion of the U.5. Court of
Appeals for the Fifth Circuit to stand.

The Fifth Circuit held that the county was
liable because a reasonable jury could con-
clude (1) that it should have been obvious to
the sheriff that not training the deputy would
result in his applying force that would jeopar-
dize citizens' Fourth Amendment rights and
{2) that this failure was the "moving force” that
caused the constitutional injury? The court
conduded that the failure to train one officer
adequately, and evidence of a causal connec-
tion between that lack of training and the in-
jury, may create municipal lability under Sec-
tion 1983.

Courts have traditionally considered sever-
al factors in determining whether a municipal-
ity is liable for failure to train under 42 US.C.
Section 1983, the federal civil rights statute. In
acivil suit alleging failure to train, the plaintiff
has the burden of proving three elements: (1)
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the training program is inadequate for the
tasks that officers perform; (2) the inadequacy
of training is a result of the city's deliberate in-
difference; and (3) the inadequacy is closely re-
lated to or caused the plaintiff's injury.? Fur-
thermore, the plaintiff must prove that the
incident is a usual and recurring situation in
the municipality. Only then is the municipality
put on notice of the need for more adequate
training,* But in Brown v. Bryan County the
court held that a municipality may be liable for
the inadequate training and misconduct of just
one officer.

In Brown v. Gray, an off-duty plainclothes
officer shot and severely injured the plaintiff
following a traffic dispute.® The plaintiff filed 2
claim under 42 US.C. Section 1983 against the
City of Denvet. The jury found that the shoot-
ing was directly related to the officer’s position
as a police officer and that the police depart-
ment had failed to train him on the always-
armed /always-on duty policy. Consequently,
the appellate court upheld the verdict against
the city, finding that the plaintiff presented suf-
ficient evidence of all three prongs of the test.

Similarly, in Echlin v. City of Lansing a U.S.
district court found a municipality liable for
failure to train under Section 1983 after an acci-
dental discharge during a reverse-buy drug
bust.*During the bust, an officer's weapon, an
MP-5 machine gun, slipped from his grasp.
When the officer caught the weapon, his finger
engaged the trigger and the weapon dis-
charged a single round, injuring the plaintiff.
The Lansing, Michigan, Police Department Re-
view Board identified necessary changes to de-
partment policies and procedures, including
changing the straps on the MP-5 to accommo-
date both right- and left-hand shooters. The
plaintiff filed a lawsuit against the municipali-
ty, claiming failure to train.

The court concluded that the city's policy
was to arm START team members with MP-5

submachine guns, even when that force would
be excessive. Additionally, the city was aware
that the officers were having difficulties with
the weapons. The court found that the lack of
training was 80 obvious that it showed "delib-
erate indifference.”” The court allowed the case
to go to trial.

Failure-to-train claims do not always result
from outrageous behavior. Any misstep by an
officer that results in injury may Jead to a fail-
ure-to-train claim. To avoid lawsuits based on
these claims, managers must develop a train-
ing curriculum that involves every aspect of
policing and carefully document the training
of all officers, They also must assess the train-
ing by testing officers afterwards or by moni-
toring in-the-field performance evaluations.
Lastly, police managers must identify perfor-
mance problems and address them promptly.
Refresher training is a good preventative mea-
sure.
Once an incident has occurred, other reme-
dial steps may be appropriate. First, the inter-
nal investigation must be accurate and thor-
ough However, while conducting the internal
investigation, the manager must be mindful
that its findings may be used against the mu-
nicipality as an admission. The internal inves-
tigation may spawn policy changes, but the
policy changes may be used as evidence that
the prior policy or practice showed deliberate
indifference. Secondly, the department must
take prompt and appropriate discipline as ap-
propriate. ¢
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