LIABILITY FOR POLICE INACTION I
DOMESTIC VIOLENCE

INTRODUCTION

In Part I of this series,' the basis for newfound liability for
police inaction was set forth. Part I dealt primarily with police and
municipal liability for failure to act in general situations (drunk
drivers, witnesses, insufficient investigations). This article
focuses on recent cases involving police liability for 2 failure to
respond to calls for assistance in domestic violence situations.
The premises are functionally the same, 2 finding of a special
relationship between the victim and the officer, assurances of
protection or special knowledge the officer could and should have
employed to protect the victim. The verdicts have been substantial
and in favor of the plaintiffs. Protecting your officers and your
department from liability could be quite simple by recognizing
the changes in the law and instructing your officers accordingly.

THE NEWEST WORD ON DOMESTIC
VIOLENCE LIABILITY

In Sorichetsi v. City of New York,? the New York Court of
Appeal made precedent in recovery for police inaction in domes-
tic violence situations. Josephine and Frank Sorichetti had been
married since 1949. Theirs had been a tumultuous marriage,
filled with numerous incidents of violence. The Sorichettis had
their third child in 1969, a daughter named Dina. Frank's violence
had reigned the home for years and the 43rd Precinct police were
well acquainted with the numerous assaults. In 1975 alone, Frank
attacked Josephine three times. First in January, Frank attacked
Joséphine, punching her in the chest so forcefully as to knock her
across the room. In July, Frank attacked Josephine with a butcher
knife, cutting her hand, and threatened to kill both her and the
children. In September, in a fit of rage, Frank destroyed all the
contents of their apartment, cutting up clothes belonging to
Josephine and Dina and bending every knife and fork. The 43rd
Precinct had arrested Frank six times since June of 1975.

On November 6, 1975, the family court made a third protective
order final, issued to protect Josephine from Frank. Despite
Josephine’s ardent protests, the court awarded Frank visitation
privileges with Dina each weekend. Frank was required to pick
Dina up and leave her off at the 43rd Precinct. On November 8,
Frank picked up Dina and as he was walking away with the child,
issued death threats to both Dina and Josephine.? Josephine im-

mediately reported the threats to the desk officer at the precinct
and again on Sunday when she went to get Dina. Despite the
issuance of the protective order, her numerous pleas to have him
arrested, and the extensive police knowledge of Frank's violent
history, the police refused to take any action and sent Josephine
home. They assured her that if Frank did not return the child
within a reasonable time, they would send a car to investigate.

After Frank failed to return Dina to the precinct, a relative
found Frank and Dina unconscious on the floor of Frank’s apart-
ment. Frank had attacked Dina with a fork, a knife and a screw-
driver, and had attempted to saw off her leg. Dina suffered brain
damage from the loss of blood, underwent seven hours of surgery
and forty days of hospitalization, and is permanently scarred.
Frank was later arrested and convicted for attempted murder.*

The Supreme Court of New York denied the city’s pretrial
motion to dismiss the complaint for failure to state a cause of
action.® The appellate division affirmed.® A jury retumed a ver-
dict in favor of the plaintiffs, finding that the police department
had breached the duty it owed to Dina to provide her with
reasonable protection.” Dina was awarded three million dollars in
damages and Josephine received forty thousand dollars for lost
services. This was the first time a court permitted such a large
verdict against a city for its officers’ failure to intervene in a
domestic violence situation.

IDENTIFYING THE SPECIAL RELATIONSHIP

The unusual part of the decision by the New York Court of
Appeal affirming the jury findings was that it abrogated the
doctrine of sovereign immunity which had theretofore been so
richly ingrained into such actions. The only way a plaintiff could
circumvent the city’s assertion that it owed only a **general duty to
the public as a whole,” was to demonstrate that a special rela-
tionship existed between the injured plaintiff and the city. Al-
though sovereign immunity is being eroded, it is still an effective
bar to liability. The court of appeal still faced the question: Did a
special relationship exist between the city and Dina Sorichetti, the
infant, so0 as to circumvent the **public duty** immunity rule, aad
if so, on what basis did such a relationship exist?

Domestic violence is recognized as a major social problem of
unmanageable proportions. In an effort to address the problem,
forty-nine states and the District of Columbia have, over the past
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decade, enacted new legislation dealing with domestic violence.*
One such piece of kegislation is New York's amendment to the
Family Court Act.® One of the key provisions of the amendment
was to strengthen the family court’s power to issue protective
mlo

The family court issues a protective order after its determina-
tion that the holder warrants protection from a specific individual;
the order requires the individual against whom it is issued to
cither do or refrain from doing certain acts. More significantly, a
certificate setting forth the terms of the order, when presented to a
peace officer, authorizes the officer to “‘take into custody™ the
person charged with violating the order.

" Police are still reluctant to respond to domestic violence calls.
In Jight of the fact that 40% of all night calls involve domestic
disputes, lack of police cooperation has rendered protective or-
ders largely ineffective."

In Bruno v. Codd,'? New York was struck by the reality that
police cooperation was necessary to effectuate judicial protective
orders. In Bruno, twelve battered women brought an action
against the New York City Police Department charging the police
with refusal to assist battered women or 1o arrest their husbands
solely because the parties were married. Evidence presented to
the court indicated unacceptable police response to domestic
violence situations. Béfore trial, however, the police and plain-
tifls entered into a consent judgment settling all claims." The
decree, in part, requires that the police now respond as soon as
possible to every request for assistance or protection in family
matters, based on an allegation by a person that a violation of a
protective order issued in his or ber favor has occurred. The
decree also requires arrest in each instance supported by probabie
cause (an allegation by the holder of the order) and that the
department must send one or more officers immediately. Adop-
tion of the consent decree by the city does, at least, indicate a
recognition and acknowledgement of its obligation and duty to
respond to domestic violence and to assist the courts in giving
effect 10 protective orders.

The court of appeal in Sorichetti was faced with a unique set of
facts presenting issues which required skilled legal reasoning in
applying the “special duty™ rule to find the city liable. The law is
well settled that absent a special duty owed to a specific individu-
al, or class of individuals, a police department cannot be held
liable for the negligent actions of its employees. ' For the Court of
Appeal 10 hold the city liable, past cases required the court to find
that a special relationship existed between the city and Dina
Sorichetti. The court had to address the question of a special
relationship in light of (1) a protective order granted to Josephine
which didn’t mention Dina within its scope: (2) the holding in
Riss v. City of New York, which stated that prior knowledge of

" imminent danger did nor create a special duty; and (3) whether

Josephine's reliance on the assurance of police action was reason-

able enough to create a duty owed to Dina, the victim.

EXAMPLE: Wife held a protective order issued in her favor
against her husband. Police responded 10 a call from the wife, but
when presented with the protective order they refused to take
Jurther action, saying that it was “only a piece of paper” and *'no
good”’ Some weeks later, the woman saw her husband in the
domestic relations court at a scheduled meeting. On seeing him,
she expressed her fear of confronting him and requested permis-
sion 1o remain in the office where she was located. Court person-
nel denied her request and sent her to the waiting room where

some twenty minutes later, her husband shot her. The court keld
that the existence of a protective order was sufficient 1o create a
special relationship and therefore police owed a special duty to

the woman."

SPECIAL KNOWLEDGE OR PROMISES

1n Sorichetti the court of appeal found that the protective order
created a special relationship and corresponding duty between the
city and Josephine, but the protective order alone was not suffi-
cient to find a special relationship between the city and Dina.'
Unable to establish the existence of a special relationship based on
the protective order alone, the court turned to the issue of whether
the police department’s extensive knowledge of Frank's violent
history was sufficient to establish a special relationship. The court
distinguished Riss, which beld that no liability was premised
solely on prior knowledge of imminent danger for the victim, on
its facts."’

The Sorichetti court, in distinguishing Riss, cited the police’s
response to Josephine's plea for them to arrest Frank as a critical
fact in finding that a special relationship existed between Dina and
the city.” A police officer said that they would dispatch a car to
investigate if Frank did not return Dina within a reasonable time.
The court found that reliance on such a statement was reasonable.
InDelong v. County of Erie." there existed a special relationship
where a woman called 9-1-1 and was told assistance would be
forthcoming. She relied on the assurances and exposed herself to
danger which resuked in her death.

The court of appeal concluded that violation of the protective
order, the police’s knowledge of Frank's extremely violent pro-
pensities, and Josephine's reasonable reliance on police promises
to take action, rogether were sufficient to find a special rela-
tionship between the city and both Josephine and Dina.™ This
relationship arose from the combination of these three factors, not
any onc independently.

STATE RESPONSES TO THE SITUATION

Some states have adopted mandatory arrest statutes requiring
police to make a warrantless arrest of the abuser if there is
probable cause to believe a spousal assault has occurred. Other
states have enacted legislation that authorizes a warrantless arrest
at the scene of the incident, if there is probable cause to belicve
that a felony or misdemeanor has been committed, or if a protec-
tive order has been violated.® Generally, the statutes also provide
immunity for police officers from any criminal or civil liability
for making an arrest, provided the officer acts in good faith and
without malice.”

Unless a statute or municipal ordinance explicitly states that the
issuance of a protective order to a potential victim creates a
special dyty owed that person, the city still has the “* general duty™
immunity defense to protect it from liability in the event a police
officer fails to provide protection. Unless a statute or municipal
ordinance imposes a duty upon police to respond in a reasonable
manner to every domestic violence situation—regardless of
whether a protective order exists—the general duty rule will
prevent liability.

Soricheti is an attempt to restrict the **general duty™ immunity
rule. The court spelied out the required response to an alleged
violation of a protective order and the consequences for failure to
respond. This ties in with the courts’ general trend to impose



liability upon a city where the court finds the officer failed to
respond when a victim reasonably relied on a special duty of the
officer.*

The court of appeal has clarified the importance of a protective
order in the State of New York. It is no longer a judgment call for
the police whether or not to respond and investigate when pre-
sented with a protective order and an allegation of its violation.
Nor is a protective order a **worthless piece of paper” requiring
injury to the holder before authorizing action. It is, in fact, a
court-given shield to victims, saying, *‘This wiil protect you."%
Feilure to respond will result in huge financial losses to a city.

STATUTORILY IMPOSED DUTIES

In a recent case,” the Oregon Supreme Court held that police
officers could be held liable in a civil suit for damages resulting

from failure to arrest in a domestic violence situation. In Nearing

v. Weaver,” the victim had filed an assault charge against her
husband and had been granted a temporary restraining order
prohibiting her husband from entering her home or molesting her.
Her husband entered the home twice after the order was granted.
He also assaulted the victim oa one occasion outside the home.
Each time, the victim reported the incidents to the police and
requested an arrest but no arrest was made. Plaintiff filed suit,
claiming that as a “proximate result” of the police officers’ failure
and refusal to arrest her husband, she and her children suffered
severe emotional distress and physical injuries.

The Supreme Court of Oregon rejected the defense of immu-
nity and held that police officers could be found liable when they
neglected a specific duty.” In this case, the duty was imposed by
the statute for the benefit of individuals previously identified by
judicial order: the temporary restraining order. The court held that
the purpose of the Oregon Code authorizing arrest for violation of
a restraining order issued under the Abuse Prevention Act was to
negate any discretion on the part of the officer enforcing the order.
In effect, the statute™ creates a mandatory duty o officers to
arrest a violator of a protective order in Oregon.

CONSTITUTIONAL IMPLICATIONS OF FAILURE
TO RESPOND

The departmental custom which tends toward non-interference
and non-arvest in domestic violence situations is being stricken by
the courts. Such a police policy, written or unwritten, is not
substantially related to an important state interest. It has been
determined to be tied to constitutionally impermissible ster
eotypic views that a man has the right to beat his wife.”

A 1984 case in which the plaintiff alleged that police discrimi-
natorily refused to respond to domestic violence calls was decided
under a constitutional framework. In Thurman v. City of Tor-
rington,” the court found that police policy decisions to treat
battering of and by spouses with less priority than non-familial
bestings was clearly violative of equal protection guarantees
stemming from the Fourteenth Amendment.® Applying an inter-
mediate constitutional scrutimy to a gender-based policy, the court
failed to find any permissible important state objective justifying
the policy.

Tt is violative of equal protection for police 40 consisteatly chooss
to give domestic disputes lower priority than non-domcstic dis-
putes, 10 treat domestic disputes iess seriously than nos-domestic
disputes, or %0 altogether ignore complaints made by women in

domestic disputes. Such a consistently ‘made choice is no longer
the excrcise of discretion, but rather is the creation of a classifica-
tion. it is violative of equat protection for police to create a
classification. however cloaked in the langiage of discretion,
which metes out the right to enforcement of the criminal law in a
manwer which ultimately is based on gender.”

Most notable is that the court arrived at this decision from
Tracey Thurman's individual experience with Torrington police
over an eiglit-month period, not from a survey of Torrington's
response to battered women generally. * The resulting verdict was
for $2.3 million, in favor of the plaintiff.

Moreover, the court expressed its unwillingness to accept the
city’s reasoning that failure to arrest batterers is justified becaused
battered women often drop the charges later. The court found that
this rationale was not substantially related to the purported impor-
1ant state interest of using limited resources most efficiently. The
evidence presented to the court demonstrated that most women do
not drop the charges, and the court emphasized that police are
required to fulfill their legal duty irrespective of the results in the
prosecutor’s office.”

The remedies for a consistent refusal by police to intervene in
domestic violence may be sought under 42 U.S.C. Section 1983,
the civil rights provision which states “‘every person who, under
color of any statute, ordinance, regulation, custom, or usage, of
any State . . . subjects orcauses (o be subjected, any citizen of the
United States or other person within the jurisdiction thereof to the
deprivation of any rights, privileges or immunities secured by the
Constitution and laws, shall be liable to the party injured in an
action at law, suit in equity or other proper proceeding for re-
dress.” This is a field ripe for plaintiffs to circumvent the “ general
duty™ immunity rule upon which citics have relied.

GUIDELINES

Although police refusal to arrest batterers when battered
women ask for help has been held to violate the Fourteenth
Amendment and their special relationship duty, police policy
need not remove all police discretion. Rather, police should apply
the same active discretion that they use in other assault cases. As
stated in Bruno, *Plaintiffs do not seek to abolish the traditional
discretionary powers of the police; they merely seck to compel the
police to exercise their discretion in each ‘particular situation,’
and not to automatically decline to make an arrest solely because
the assaulter and victim are married to each other™*

The Sorichetsi court made it clear how officers are to respond
when a woman holds a protective order and the police both know
of the husband’s violent history and have made assurances that
they will provide protection. Additionally, where state statute
mandates arrest of a violator of a protective order, as in Nearing v.
Ware, the officer’s duty is similarly clear It remains to be seen
what the appropriate response is to a plea for protection based on
threats of interspousal violence absent a protective order or a
violent history of the husband.

Another as yet unresolved area involves the situation in which a
battered woman does not ask the police to arrest her husband or if
she asks the police not to arrest her husband. Whether the police
are required (o arrest batterers in cither of these situations depends
on bow police trest other assault cases. If it is found that general
police arrest policy is guided by probable cause considerations,
rather than the victim's request, then police are required to arrest
batterers when there is probable cause to believe they have com-
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mitted a crime, regardless of the presence of a protective order or
the victim's wishes to avoid arrest of her husband. In no instance
should the potential outcome of future prosecution by the victim
be a factor in the officer’s discharge of his duty.
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Police Liability for Failure to Train

By Julie A. Risher, Public Safety
Attorney, Winston-Salem, North
Carolina, Police Department

nMay 12, 1991, an inexperienced, un-

trained reserve sheriff's deputy stopped a
vehicle after the driver turned around to avoid
a roadblock. On the dark country road, the
depuly extracted the driver's wife (who of-
fered no resistance) using an arm-bar tech-
nique. The woman suffered severe injuries to
her knees. The deputy had never taken a law
enforcement course and in just a few weeks on
the job had effected an excessive number of
take-down arrests.!

The U.S. Supreme Court recently consid-
ered the negligent hiring claim filed by the
plaintiff in the case, known as Brown v. Bryan
County. On April 30, 2001, the U.S, Supreme
Court declined to hear the county's appeal
ooncerning municipal liability for failure to
train, allowing the opinion of the U.5. Court of
Appeals for the Fifth Circuit to stand.

The Fifth Circuit held that the county was
liable because a reasonable jury could con-
clude (1) that it should have been obvious to
the sheriff that not training the deputy would
result in his applying force that would jeopar-
dize citizens' Fourth Amendment rights and
{2) that this failure was the "moving force” that
caused the constitutional injury? The court
conduded that the failure to train one officer
adequately, and evidence of a causal connec-
tion between that lack of training and the in-
jury, may create municipal lability under Sec-
tion 1983.

Courts have traditionally considered sever-
al factors in determining whether a municipal-
ity is liable for failure to train under 42 US.C.
Section 1983, the federal civil rights statute. In
acivil suit alleging failure to train, the plaintiff
has the burden of proving three elements: (1)

10 THE POLICE CHIEF/JULY 2001

the training program is inadequate for the
tasks that officers perform; (2) the inadequacy
of training is a result of the city's deliberate in-
difference; and (3) the inadequacy is closely re-
lated to or caused the plaintiff's injury.? Fur-
thermore, the plaintiff must prove that the
incident is a usual and recurring situation in
the municipality. Only then is the municipality
put on notice of the need for more adequate
training,* But in Brown v. Bryan County the
court held that a municipality may be liable for
the inadequate training and misconduct of just
one officer.

In Brown v. Gray, an off-duty plainclothes
officer shot and severely injured the plaintiff
following a traffic dispute.® The plaintiff filed 2
claim under 42 US.C. Section 1983 against the
City of Denvet. The jury found that the shoot-
ing was directly related to the officer’s position
as a police officer and that the police depart-
ment had failed to train him on the always-
armed /always-on duty policy. Consequently,
the appellate court upheld the verdict against
the city, finding that the plaintiff presented suf-
ficient evidence of all three prongs of the test.

Similarly, in Echlin v. City of Lansing a U.S.
district court found a municipality liable for
failure to train under Section 1983 after an acci-
dental discharge during a reverse-buy drug
bust.*During the bust, an officer's weapon, an
MP-5 machine gun, slipped from his grasp.
When the officer caught the weapon, his finger
engaged the trigger and the weapon dis-
charged a single round, injuring the plaintiff.
The Lansing, Michigan, Police Department Re-
view Board identified necessary changes to de-
partment policies and procedures, including
changing the straps on the MP-5 to accommo-
date both right- and left-hand shooters. The
plaintiff filed a lawsuit against the municipali-
ty, claiming failure to train.

The court concluded that the city's policy
was to arm START team members with MP-5

submachine guns, even when that force would
be excessive. Additionally, the city was aware
that the officers were having difficulties with
the weapons. The court found that the lack of
training was 80 obvious that it showed "delib-
erate indifference.”” The court allowed the case
to go to trial.

Failure-to-train claims do not always result
from outrageous behavior. Any misstep by an
officer that results in injury may Jead to a fail-
ure-to-train claim. To avoid lawsuits based on
these claims, managers must develop a train-
ing curriculum that involves every aspect of
policing and carefully document the training
of all officers, They also must assess the train-
ing by testing officers afterwards or by moni-
toring in-the-field performance evaluations.
Lastly, police managers must identify perfor-
mance problems and address them promptly.
Refresher training is a good preventative mea-
sure.
Once an incident has occurred, other reme-
dial steps may be appropriate. First, the inter-
nal investigation must be accurate and thor-
ough However, while conducting the internal
investigation, the manager must be mindful
that its findings may be used against the mu-
nicipality as an admission. The internal inves-
tigation may spawn policy changes, but the
policy changes may be used as evidence that
the prior policy or practice showed deliberate
indifference. Secondly, the department must
take prompt and appropriate discipline as ap-
propriate. ¢

* Brown v. Bryan, 219 F.3d 450 (5th Cir. 2000).

2Jd, at461.

3 Johnston v. Cincinnati, 39 F. Supp. 1013 (S.D.
Ohio 1999).

* Broum v. Gray, 227 F.3d 1278 (10th Cir. 2000).
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